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FAMILY LAW UPDATE 
 

1 Introduction 
 

The year 2012 was not a significant year for legislative change, in the area of Family Law.  

There were not even any changes to Section 90 and the requirements for a Financial 

Agreement to be binding.  

As if to compensate, the Government decided that budgetary considerations should result in 

a greater application of the “user pays” principle to customers of the Family Court and 

Federal Magistrates Court.  The Family Law (Fees) Regulation 2012 came into effect on 1 

January, 2013, and now for example introduces a levy for each Subpoena issued, and (for 

the Applicant) an impost whenever a Conciliation Conference is held. 

Due to the dearth of legislative news, this paper is mainly concerned with an overview of a 

select number of the most interesting and newsworthy cases that were decided in 2012. 

In this paper, references to: 

 the “Act” are of course references to the Family Law Act 1975; 

 “the FMA” are to the Federal Magistrates Act 1999 (Cth.);  and 

 “the FMC” are to the Federal Magistrates Court. 

 

2 Case Update 

2.1 Stanford v Stanford [2012] HCA 52 

Area: Property 

 

Issues  

- The correct approach to s 79 

- The impact of health-enforced separation on property settlements 

- “Just and equitable” where one of the parties has died 

 

Factual Background and Case Summary 

That a property application arose from the factual background of Stanford is interesting and 

perhaps unusual and yet the facts themselves are unremarkable and increasingly 



commonplace.  Indeed, the Full Court observed that the issues underpinning the case are of 

“increasing significance in our society”.  

 

Both parties were in their late 80s and had been married for 39 years. 2 years prior to the 

trial, the wife had suffered a stroke and was admitted into full-time residential care. The 

husband continued to live in the matrimonial home, visited his wife several times a week 

and did not believe that the parties were separated. The wife developed dementia and was 

unable to express an opinion on the parties’ relationship.  

 

Each of the parties had children from a previous marriage and had drafted their wills such 

that their respective estates would go to their natural children.  

 

The wife, by her daughter as Case Guardian, applied for a property settlement. At first 

instance, the Magistrate ordered that the assets of the marriage be divided in the proportions 

of 57.5% to the husband and 42.5% to the wife, having regard to what the FM found were 

the husband’s greater contributions to the marriage. This Order could only be satisfied by 

selling the home where the husband continued to live and he duly appealed to the Full 

Court.  

 

Both parties had Case Guardians for the appeal. After the appeal had been heard, but before 

judgment, the wife died. The death of the wife did not have the effect of discontinuing the 

proceedings, by virtue of S79(8) of the Act, which provides that: 

“79(8) Where, before property settlement proceedings are completed, a party to the 

marriage dies: 

(a) the proceedings may be continued by or against, as the case may be, the legal 

personal representative of the deceased party and the applicable Rules of Court 

may make provision in relation to the substitution of the legal personal 

representative as a party to the proceedings; 

(b) If the Court is of the opinion: 

(i) That it would have made an order with respect to property if the deceased party 

had not died; and 

(ii) It is still appropriate to make an Order with respect to property; 

the Court may make such Order as it considers appropriate… 

 

The Full Court had two issues to consider:  

 



1. Whether an Order for a property settlement pursuant to s 79 should be made in 

circumstances where the marriage was still “intact” but where physical separation 

had been imposed due to the failing health of one of the parties.  

2. Whether the death of the wife meant that it was no longer “just and equitable” to 

make such an Order. 

 

The Full Court was critical of the Magistrate’s decision in a number of respects but its 

greatest source of chagrin was the Magistrate’s failure to sufficiently consider the effect of 

the Orders on the husband and the possibility of making a spousal maintenance order as an 

alternative.  

 

In allowing the Appeal and re-exercising its discretion to make new Orders, the Full Court 

was conscious of the requirement in s 79(2) that such orders be “just and equitable in all 

the circumstances”. The Magistrate’s assessment of contributions at 57.5% for the husband 

and 42.5% for the wife was accepted but it was noted that justice and equity in the 

circumstances required a delayed payment. Accordingly, it was ordered that the wife’s legal 

personal representatives should receive a sum representing 42.5% of the marital property 

upon the death of the husband. The Full Court noted that “the many years of marriage and 

the wife’s contributions demand that those moral obligations be discharged by an order for 

property settlement”. This passing reference to the husband’s “moral obligations” did not 

go unnoticed by the High Court. 

 

On appeal, the High Court engaged in the usual wrist-slapping and stressed the importance 

of not straying too far from the clear words of the legislation. The husband argued that both 

the Magistrate and the Full Court lacked the power to make the Orders for two reasons, 

both of which were ultimately rejected: 

1. The marriage was still “intact” at the time of the hearing; and 

2. There was no “matrimonial cause” either at the time of the first hearing, or indeed 

after the death of the wife.  

The High Court rejected these arguments, finding that the commencement of property 

proceedings by the wife, in circumstances where those Orders were opposed by the 

husband, constituted a proceeding arising out of the marital relationship, between the 

parties to the marriage with respect to matrimonial property.  As such, this amounted to a 

“matrimonial cause” within the definition of s4(1) of the Act. 



Commentators have suggested that the significance of this case lies in the challenge it 

presents to the well-established “four step process” regarding s 79(4) affirmed in Hickey 

[2003] FamCA 395. The independent operation of ss 79(2) and (4) should not be 

overlooked – both subsections must be considered. Further, the majority emphasised three 

fundamental propositions regarding s 79: 

1. It is necessary to begin consideration of whether it is just and equitable to make a 

property order by identifying, according to ordinary common law and equitable 

principles, the existing legal and equitable interests of the parties in the property. 

2. Although s 79 confers a broad power on a court exercising jurisdiction under the 

Act to make a property settlement order, it is not a power that is to be exercised 

according to unguided judicial discretion. 

3. Whether making a property settlement is “just and equitable” is not to be answered 

by beginning from the assumption that one or other party has the right to have the 

property of the parties divided between them or has the right to an interest in marital 

property which is fixed by reference to the various matters (including financial and 

other contributions) set out in s 79(4).  

Their Honours noted further that “when, as in this case, the separation of the parties is not 

voluntary, the bare fact of separation does not demonstrate that the husband and wife have 

any reason to alter the property interests that lie behind whatever common use they may 

have made of assets when they were able to and did live together.” 

 

Finally, the Court stressed that references to “moral obligations” are apt to mislead.  

The appeal was ultimately allowed because it was not shown that “had the wife not died, it 

would have been just and equitable to make a property settlement order”. The High Court 

set aside the Full Court’s Orders and dismissed the wife’s Application for Property 

Settlement. 

 

Significance of the Decision 

 

The ongoing significance of Stanford remains to be seen and as yet there have been few 

reported decisions which discuss it directly. It has been suggested that the unusual factual 

scenario means that the decision is essentially limited to its facts. The broader view is that 

the decision marks a move away from the four step process of Hickey. The emphasis placed 



by the High Court on the “just and equitable” component of s 79 should be noted but 

further guidance from the Full Court as to what exactly this encompasses will be welcomed. 

 

2.2 The Italian Job1 

Area: Hague Convention 

Issues  

- representation of children in Child Abduction Convention proceedings 

 

Factual Background and Case Summary 

The first hearing took place in May 2011, when Forrest J was asked to determine 

proceedings commenced by the father under the Family Law (Child Abduction Convention) 

Regulations (“The Regulations”).  The case concerned 4 girls, then aged between 14 and 8 

years of age, who were born in Italy and had lived all their lives there.  They continued to 

live in Italy after their Italian father and Australian mother separated in 2007.  In 2008, they 

entered into a Separation Agreement which provided for shared custody of the girls.  In 

July, 2010, the mother, having brought all 4 girls to Australia for a holiday to which the 

father consented, kept them in this country. 

Under the Regulations, unless he agreed to exercise his discretion to the contrary, Forrest J 

was bound to order the return of the children to their country of habitual residence, unless 

one of a number of grounds – as set out in Regulation 16(3) – could be established.  The 

mother, who was at that time unrepresented, sought to rely on one of the following grounds: 

(a) Acquiescence in the children’s retention 

At the trial, the mother claimed to have a document from a friend saying that the 

friend had been present when the father had agreed to the permanent relocation of 

the children.  His Honour however found that the father had not consented to the 

permanent relocation of the children to Australia, taking into account also 

statements made by the children to the Family Consultant to the effect that they 

thought they were coming to Australia for a holiday.  His Honour also took into 

account a newspaper article in the Sunshine Coast Daily, that had been tendered by 

                                                 

1
 RCB as litigation guardian of EKV, CEV, CIV and LRV v The Honourable Justice Colin James Forrest 

[2012] HCA 47  



the mother, in which she was quoted as saying to a journalist that it had been “so 

hard to escape”.  The mother had also booked return airfares, when she left Italy. 

(b) Grave risk that the return of the children would expose them to physical or 

psychological harm 

While acknowledging the mother’s concerns about the father’s conduct, Forrest J 

said he was unable to find that the risk could be described as “grave”. 

(c) The children’s objections, the children having been sufficiently mature that it was 

appropriate to take account of their views 

Although the children told the Family Consultant and a Psychologist that they 

wished to remain in Australia, Forrest J found that their objections did not show a 

strength of feeling beyond the mere expression of a preference or ordinary wishes, 

as required by Regulation 16(3)(c). 

When the Full Court dismissed the mother’s Appeal, the maternal great-aunt, as Litigation 

Guardian for the children, applied to the High Court for prerogative relief on two grounds.  

Firstly, she challenged the constitutional validity of s 68L(3) of the Act.  Secondly, she 

argued that Forrest J had not accorded the children procedural fairness because they were 

not represented by a Lawyer and their views were not taken into account.   

The constitutional challenge to s 68L(3) of the Act was ultimately abandoned.  That Section 

provides that in proceedings under the Regulations, the Court may only make an order for 

the appointment of an Independent Children’s Lawyer if there are “exceptional 

circumstances”. 

The High Court dismissed the Application by the maternal great-aunt, noting that the Court 

had evidence of the children’s views from 2 experts and that there had been no Application 

before Forrest J for the children to be separately represented. 

Following the Full Court’s decision, the children were taken into hiding and the mother 

applied to discharge the Return Order.  Forrest J refused to hear the mother’s Application 

whilst the children remained hidden.   

Once the children were located, the mother made a second Application to Forrest J for a 

discharge of the Return Order, which is permitted by Regulation 19A.  That Regulation 

gives the Court a discretion to discharge a Return Order in certain circumstances.  



However, His Honour found that if any of the grounds had existed that would have enabled 

him to exercise his discretion to discharge the Return Order – and he did not find that any 

of the grounds were established – he would still not have discharged the Return Order.  

 

2.3 Flora v Flora [2012] FamCA 493  

Area: Court-ordered mediation 

Issues: 

- whether Court could order parties to attend Sydney Family Law Settlement Service 

Case Summary 

In this case, the Court was asked to consider whether it had the power to order the parties to 

attend the Settlement Service, which is provided jointly by the Law Society and Bar 

Association of NSW.  By s 13C(1) of the Act, the Court has the power to order parties to 

attend for family counselling, family dispute resolution or to “participate in an appropriate 

course, program or other service”. 

The husband was willing to attend, but the wife objected, noting that a Conciliation 

Conference had been unsuccessful and the parties were still 25% apart. 

The Court found that it did have the power to order the parties to attend the Settlement 

Service, which it found to be an “appropriate” service within the meaning of s 13C(1)(c) 

of the Act.  However, at the same time the Court directed that the practitioner who would 

conduct the mediation would be a family dispute resolution practitioner, because s 

13C(1)(b) made it clear that the Court did have the power to order the parties to attend for 

family dispute resolution. 

 

2.4 Vibbard v Garcia [2012] FamCAFC 114 

Area: Review of Registrar’s Decision 

Issues  

- which Decisions of the Registrar are reviewable. 

 

Factual Background and Case Summary 



On 24 July, 2012, the mother filed an Application in the FMC, seeking that she be allowed 

to take her child to Europe 2 weeks later and also seeking that her Application be listed 

before an FM, on or before 30 July.  When the Registrar declined to list the mother’s 

Application urgently, she sought a review of the Registrar’s Decision.  However, the FM 

reviewed the Registrar’s Decision in chambers and dismissed the mother’s Application for 

a Review, saying that the FM did not have jurisdiction to review an administrative decision 

of a Registrar.  The mother appealed, and was able to get her Appeal listed on 1 August, 

2012. 

The Full Court allowed the mother’s Appeal, relying heavily on the reasoning of FM 

Halligan in the case of Myers
2
. 

In Myers, Federal Magistrate Halligan had held that applications for a date that would still 

allow compliance with the relevant Rules of Court, or applications for a date that do not 

seek any variation of time limits fixed by the Rules, were purely administrative tasks, and 

not reviewable under s 104(2) FMA.  However, applications for a date that seek to shorten 

or dispense with time limits fixed by the Rules fall within s 102(2)(h) FMA, being a power 

delegated to approved Registrars. 

By s 102(2)(h) FMA,  

“the following powers of the Federal Magistrates Court may…be exercised by a 

Registrar:… 

(h) the power to make an order exempting the party to proceedings in the Federal 

Magistrates Court from compliance with a provision of the Rules ofCcourt”. 

Because the mother had sought a hearing date within 5 days, this prevented her from 

complying with Rule 6.19, requiring service not less than 7 days before the hearing day.  It 

was therefore submitted that the Registrar’s power derived from s 102(2)(h) FMA.  The 

Full Court remitted the mother’s Review Application for rehearing. 

2.5 Forster v Forster [2012] FamCAFC 47 

Area: Appointment of litigation guardian 

Issues: 

                                                 
2
  Myers v Myers [2011] FMCA fam 1104.  



- when appointment of litigation guardian is appropriate 

Factual Background and Case Summary 

In proceedings before the FMC which involved a significant number of Interim 

Applications, the FM came to question the father’s capacity to adequately conduct the 

proceedings.  However, when the FM made an Order that the father attend upon a medical 

practitioner for an assessment of his mental health and capacity, the father refused to 

comply.  The Court thereupon made an order of its own motion for the appointment of a 

Litigation Guardian (or “Case Guardian”, as they are described in the Family Court). 

Rule 11.08 Federal Magistrates Court Rules 2001 [Cth] reads as follows: 

 “(1) For these Rules, a person needs a litigation guardian in relation to a 

proceeding if the person does not understand the nature and possible 

consequences of the proceeding or is not capable of adequately conducting, or 

giving adequate instruction for the conduct of, the proceeding.” 

On appeal, the Full Court noted that in the absence of medical evidence, a Court would 

need to be very careful before appointing a substitute decision-maker.  To relieve an adult 

of the right to conduct his or her own litigation was a serious step, and a deprivation of a 

fundamental right.  The Court noted that where it is alleged that a person is incompetent, 

the onus of proof is on the person making that assertion.
3
  It is not for the litigant to prove 

his competence. 

The Court found that the FM was wrong to order the father to undergo psychiatric 

assessment, on the particular facts of the case.  The fact that the FM inferred from the 

father’s refusal to attend that the appointment of a Litigation Guardian was necessary, 

meant that the Order was not made on proper grounds.  It accordingly discharged the Order. 

2.6 Semperton v Semperton [2012] FamCAFC 132 

Area: Property 

Issues: 

- treatment of Defence Force pension 

                                                 
3
 The Court quoted with approval from a decision of the Full Court of the Federal Court: L v Human Rights 

and Equal Opportunity Commission [2006] FCAFC 114 at [26]. 



Case Summary 

This case involved an appeal from property settlement Orders, and turned on the Federal 

Magistrate’s treatment of the husband’s interest in the Defence Force Retirement Death 

Benefit scheme (“DFRDB benefit”).  At the time of trial, the parties had been married for 

some 38 years.  The wife was on an aged pension, whilst the husband had commuted his 

DFRDB entitlement, such that it was in the payment phase.  His interest in the scheme had 

been valued in accordance with the Superannuation Regulations in the sum of about 

$350,000. 

The Federal Magistrate adopted a “two-pool approach”.  The superannuation pool, which 

also included the husband’s interest in Westpac super, was valued at about $520,000, whilst 

the non-superannuation pool was valued at about $820,000.  The FM assessed contributions 

in relation to both pools as being approximately equal.  However, in relation to the non-

superannuation assets, His Honour made a 10% adjustment in favour of the wife pursuant 

to s 75(2), having regard to the security provided to the husband by his DFRDB benefit, 

amongst other things.  He made no s 75(2) adjustment in relation to the superannuation 

pool. 

The Full Court was invited to find that there was a preferred approach to dealing with a 

DFRDB superannuation pension, and similar pensions.  It was submitted by the husband 

that the proper course was to exclude the husband’s DFRDB pension as an asset that was to 

be divided, but rather to have regard to the interest pursuant to s 75(2).  It was also argued 

that because the DFRDB benefit was taken into account when assessing contributions, an 

adjustment in favour of the non-member spouse pursuant to s 75(2) because of that interest, 

resulted in double-counting. 

The Full Court allowed the appeal on the basis that the Orders made were not just and 

equitable, and remitted the proceedings to the FMC.  They also determined that the FM had 

been wrong to allow the husband’s DFRDB interest to be taken into account, in making a s 

75(2) adjustment.  However, the majority, in keeping with the authority of Coghlan’s case
4
, 

rejected the view that there was a preferred approach for dealing with such cases.  

2.8  Marchant v Marchant [2012] FamCAFC 181 

Area: Interim Property 

                                                 
4
 Coghlan v Coghlan [2005] FamCA 429  



Issues: Criteria for determining Application for Interim property 

Case Summary 

This case concerned an appeal to the Full Court from interim financial orders made by a 

Federal Magistrate. The parties had cohabited for about 17 years and a significant asset 

pool of between $15 and $17 million subsisted between them.  

The husband was in poor health and not working, while the wife had only limited income as 

a book-keeper.  

Historically the parties had agreed that their joint interests were best served by the wife 

managing the parties’ investments, including during the period after they were separated. 

However, at some point prior to the hearing the husband had assumed control of the parties’ 

investments and was limiting the wife’s access to funds. The Federal Magistrate observed 

that “the wife’s financial security was clearly an issue”.  

Three interim orders were the subject of the appeal and they were effectively as follows: 

1. A lump sum payment to the wife of about $1.3 million, representing about 8.5% of 

the asset pool. 

2. That the husband pay to the wife the sum of $11,500 on or before the 30
th

 day of 

each month, being one half of his personal income derived from joint assets and 

holdings. 

3. That the categorisation of these payments be an issue for determination at the trial.  

With regards to the $1.3 million lump sum payment, the husband argued that the only 

ground on which the Federal Magistrate could even entertain the wife’s application was that 

she was likely to receive a greater amount  by way of final property orders. The interim 

orders had granted her approximately 8% of the asset pool and the husband was ultimately 

seeking final orders which entitled her to 20%. Nevertheless, the husband argued that this 

fact alone was not sufficient to justify making the order.  

In dealing with this argument, the Full Court considered the case of Strahan (2011) FLC 

93-466, which sets out the relevant principles and guidelines to be followed in respect of 

interim property orders pursuant to s 79.  



It follows from Strahan that there are two stages to the hearing of an interim property 

application: 

1. Establishing that it is in the interests of justice that the Court should exercise its 

discretion to entertain the application.  

2. If first stage is satisfied, consider and apply the provisions of s 79.  

Regarding the first stage, the Full Court noted that an exercise of the Court’s discretion will 

not be in the interests of justice merely because the applicant would receive the interim 

property sought, or indeed more than the property sought, on a final basis. Something more 

is required. The point of distinction in the present case was that the wife had established 

more than this mere fact: she was living in rental accommodation and had primary care of 

the parties’ two school-aged children, the parties had previously agreed that she would 

manage their assets but now her access to funds had been limited, and the amount that she 

sought was accessible in the form of cash deposits. The Court also took into account the 

prospect of a 2-year delay in the Trial.  

As to the husband’s third ground of appeal – that categorisation of the payments be an issue 

for trial – the court recognised that while it is important to identify the court’s source of 

power for making interim orders, it is not necessary to characterise the property or money 

paid.  

Finally the court dealt with the issue of the monthly payments to the wife. In making the 

Order, the Federal Magistrate had relied upon s 79 which was problematic because s 79 

applies to “property” and Order 2 prescribed a regime of monthly future payments. Under 

the order, the husband was required to pay a fixed amount of $11,500 irrespective of the 

income he actually received. Accordingly, the court had to consider whether such future or 

contingent income could rightly be categorised as “property” for the purposes of s 79. This 

was ultimately decided in the negative. 

An Order for the payment of money from the Husband’s future income could not be an 

Order that altered the property interests of the parties.  The Full Court accordingly allowed 

the Appeal and discharged Order 2.  
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